IN THE COURT OF APPEAL OF NIGERIA
IN THE LAGOS JUDICIAL DIVISION

(/- HOLDEN AT LAGOS
—w’ < g e’ ON MONDAY, THE 17" DAY OF JULY, 2023

BEFORE THEIR LORDSHIPS

OBANDE FESTUS OGBUINYA STICE RTO EAL

FREDERICK OZIAKPONO QHO  JUSTICE, COURT OF APPEAL
MUHAMMAD IBRAHIM SIRAJO  JUSTICE, COURT OF APPEAL

APPEAL NO., CA/L/565/2013
TWEEN:
NATIOMNAL UNION OF HOTEL & PERSONNEL
SERVICES WORKERS (NUHPSW) ==---=-esasececcacoaeaee APPELLANT

(For themseives and on bahaif of the NUHPSWY Warr
Escravos/Swamp & Lagos Eranches)

AND

QUTSOURCING SERVICES LIMITED ---«------croceuemeeee RESPONDENT

JUDGMENT
LIVERED BY MUHAMMAD IBRA Aj

On 18/01/2013, the Lages Division of the National Industrial Court,
Coram: Obaseki-Osaghae, 1, (the lower Court), delivered its judgment
in Suit No: NIC/LA/240/2011; filed by the Appellant, a Warkers’ Union,
whergin the learned trial Judge, at the conclusion of the trial, hield that
the Collective Agreement, dated June, 2008, executed bebwean tha
parties thereto; who aré the parties in this appeal, had lapsed and no
ionger In operation.




At all material times, prior to the institution of the suit in the lower
Court, parties herein were involved In a labour-related relationship which
culminated in a "Collective Agreement” sometime in June, 2008 bebtween
the Appellant, on behalf of some of its members, as the employess, and
the Respondent as thelr emplover, The collective agreament was said to
have been duly executed by parties herein and registerad at the Federal
Ministry of Labour, Abuja, There was vet another agreement. said to
have been prepared by the Federal Ministry of Labour, Abuja after a
meeting held on 30/10/2008, same was executed by both parties to this
appeal. The crux of the ¢laim of the Appellant in the lower court was
that the Respondent had refused ta implemant both agreements, as
afore-stated, even in a diract dieregard of an instruction of tha Federal
Minfstry of Labour, Abuia, directing the Respondent to implement same
in fudl,

The Appeliant thereafter filed the action in the |ower Court, vide a
Complaint, annexed with the Statement of Fact and other relevant
processes, all dated 22/12/2011. Ses pages 1-13 of the Record of
Appeal. The "General Form of Complaint was later amended and refiled
on 02/08/2012, on the face of which the Appellant prayed the lower
Court for the following ten reliefs:

1. AN INTERPRETATION cf the Collactive Agreement dated June
Z008 behween the Defendant and the Claimant andior the
following branches of the Claimant. (ie. NUMPS Wl Wan
Branchl, NUHPSW Escravos/Swamp Branch and Lagos Branch)
respectively as to the existence of othenwise the righis of the
Claimant to Claim andlor to demand From the Defendant their
leaving gratuity.,
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2. AN INTERPRETATION of the Collective Agreement dated June
<008 belween the Defendant and the Claimant andior the
following branches of the Claimant (r.e. NUHPSW Warr Branch,
NUHPSW  Escravos/Swamp  Branch and  lagos Branch)
respectively as (o the existence of otherwise the rights af the
Ciaimant to Clalm andyor to demand from the Defendant their
annual increment of 7.5% basic salary for the year 2011,

3. AN INTERPRETATION of the Collactive A greameant dated June
2008 between the Defendant and the Claimant and’/or the
fofiowing branches of the Claimant (Te. NUEFS W) Warri Branch,
NUHPSW  Escravos/Swame  Branch  and Lagos: Branch)
respectively as to the existence of otherwice the rights of the
Ciaimant to Claim and/or o demand from the Defendant their
cvertime payment of N264.00 (Two Hundred and Sixty Four
Naira) per hour for four (4) hours per day fom 1% Novermber,
2002 & date,

4. AN INTERPRETATION of the Coijjective Agreement dated June
2008 between Defendant and the Claimant and/or the foliowing
brancnes of the Claimant (6., NUHBSIWY Woarr Branch. NUHPSW
Escravos/Swamp Branch and Lagos Branch) respectively as lo
the existence of othervice the rights of the Claimant to
negotiate with the Defendant on behalf of such employees who
are members of the Claimant/Union.

3. A DECLARATION that the Claimant and/or the following
Branches of the Claimant {i.e, NUHPSW War Branch, NUHPSWY
EscravesySwamp  Branch and NUHPSW lagos Branch) are
entitlied to the leaving gratuity as contained in the Collective
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Agreement between the Defendant and the Claimant andyor the
Branches of the Claimants (le, NUHPSW Wari Branch,
NUHPSW Branch and NUHPSW Lagas Branchy). '

6. A DECLARATION that the Claimant and/or the following :
Branches of the Claimant {l.e., NUHPSIW Warri Branch, NUHPSIWY
Escravos/Swamp  Branch and NUHPSW Lagos Branch) are
entitled to the annual increment of 75% hasic safary for the
year 2011, As contained in the Colleclive Agreement between
the Defendant and the Claimant, .

7. A DECLARATION that the Claimant andsor the following i
Branches of the Cigimant (i.e., NUHPSW Warr Branch, NUHPSW
Escravos/Swamp Branch and NUHPSW Lagos Branch) are
entitled to the over-time payment of N284.00 (Two Hundred
and Sixty-Four Naira) par hour for four (4) hours per day from
I¥ November, 2002 il date.

8. A DECLARATION setting aside the negoltisgtion and the signing
of the Six (8] weeks” pay in llew of the leaving gratufly the
Defendant forced, mandated or threaténed the Caimants
meambers jnfo signing.

9. AN ORDER mandating the Defendant lo pay the Claimant
andfor the following Branches of the Claimant (l.e. NUHFSW
Warri Branch, NUHPSW Escravos/Swamp Branch and MUHPSW
Lagns Branch) the leaving gratuity, the annual fncrement of

7.5% basic salary for the year 2011 and the over-time payment
of N264.00 (Two Hundred and Sixty Four Naira) per hour for
four (9) hours per day from I November, 2002 ti] date.
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10. AN ORDER mandaling the Defendant to pay the leaving
gratuity, the annual increment of 7,5% basic salary for the Vear
2011 and the over-time payment of N264,00 (Two Hundred and
Sixty-Four Naira) per hour for four (4) fours per day from I
Novembar, 2002 G date for all the members of the Claimant
and/or the following Branches of the Claimant (e, NUHPSTY
Wari Branch, WUHESW Fecrs vosiswame branch and Lagas
branch) into their Solicitors Account openad with Diamond Bant,
Account Number 0026428076, Account Name Francis 0. Yekovie
& Co.

The Appellant filed, alongside its claim in the lower court, a Motion on
Motice, of the same date with the originating processes and reproduced
at pages 63-85 of the Record. The application was brought pursuant to
Order 10 Rule 1 of the 2007 Rules of the lower Court, therein the
Appeliant, as the Claimant/Applicant, praved the lower court for an
Order entering judament summarily in favour of the Appellant, as,
according to the Appellant; there is no defence and/or reasonable
defence to the complaint.

The Respondent, as the Defendant In the lower Court filed, in response
to the processes filed by the Appellant, its Statement of Defence dated
05/03/2012, which was later amended on 2£7/06/2012. See pages 93-98
and 175-202 of the Record, The Respondent also filed a Notice of
Prefiminary Objection in which the jurisdiction of the lower Court to hear
and determine the Appellant’s suit was challenged. In opposition to the
Respondent's objection, the Appsliant filed an 11-paragraph Counter
Affidavit deposed to by one Mohammead Jimoh, a Legal Practitioner in
the firm of counsal to the Appellant. On 04/06/2012, the lower Court
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ruled on the Respondent’s preliminary abjection and dismissed it
accordingly.

At the close of pleadings, the leamed trial Judge, having dispensed with
aral evidence in the matter as it was founded on the interpretation of
written Instrument, directad both parties to file written addresses, after
which the matter was reserved for judgment. In His considered
Judgment, delivered on 18/01/2013, the learned trial Judge found that
there was ne collective agreement to be interpreted betwean the parties
and consequently dismissed the suit.

Displeased by the judgment of the lower Court, the Appellant initiated
the instant appeal vide a Notice of Appeal dated 16/02/2013 premised
Gn two grounds of appeal, copfed at pages 283-285 of the Record,
Parties filed and exchanged their respective Briefs of Argument in
compliance with the procedural rules of this Court, which Briefs were
adopted at the hearing of the appesl on 10/05/2023. While the
Appellant’s Brief of argument together with the Reply Brief were settled
by Francis Yekovie, Esq., the Respondent’s Brief of Argument was
prepared by Bamidele Adeleve Esq., leading Harnah Adeyemi, [(Mrs.)
and Chiamaka Anyanwu, Esg,
In the Appeliants’ Brief of Argument, a sole issue was formulated from
the grounds of appeal, as follows:
Whether the #rial judge was right to have held that the words
“any other personal contract of agreement is not soedific, it /s
vague, uncertain and undear” withowt consigering Article 6.2 of
the collective agreement as against the intent of the parties.
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On his part, learned counsel for the Respandent, distillad two (2) issues
for determination, thus:
a) Whether the collective ggreement enfered into batwesn the
apperant and respandent i June 2008 s justicesble snd
enforceabis,
b) Whether the collective agreement entered info betwesn the
dppelant and the responaent (s stil operative for the cowrt to
iterpret the content of the agreemant
I have taken a careful ook through the grounds of appeal in conjunction
with their particulars; the respective Issues formulated by both parties
together with the arguments Canvassad thereon vis-d-vis the judgment
of the lawer Court, and I hold the opinicn that the twin issyes
formulated by tha Respondent, are 2 sides of the SAMeE coin, in that they
sees o challenge the prope =ty or otherwise of the “Collective
Agreement”, which is the undoubted subject matter of the dispute
between the parties. This Court, 25 2n appellste Court, could either
adopt, reframe and or outrightly reformulate  the issues  aarlier
formulated by the parties, with an issue that will resclve the dispute
between the parties, My Lords, 1 chall exercise the liberty afforded this
Lourt, in its appellate jurisdiction, 10 collapse the arguments canvassed
on the said issues Into one, which, in my vigw, will best serve the
Interest of justice. To thie end, the two issues formulated by the
Respondent are hereby adopted and re-couched as follows:

Whether or not the Coltertive Agreement entered into petivesn the

Avpellant and fha Respondent n June 2008 (5 justiceabie snd

enforceable ab initio, and whether it is sHif operativa
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Appellant’s Argument

In a nutshell, the argument canvassed by the Appellant on the sole issue
formulated is to the effect that, the lower court erred when It failed to
cbserve the fundamental rule of construction of instruments in arriving
at its decision thereon, counsel argued, in the instance, that the several
dauses of the Collective Agreement between the parties ought to be
interpreted  harmoniously in order to bring its various parts into an
agreement with the drafters’ Intention. Learned counsel cited Authors of
HALSBURY'S LAWS OF ENGLAND VOL, 12 (4 Ed) para. 1469
which was cited with approval in the Supreme Court dedsion in Unilife
Development Co, Ltd vs. Adeshighin (2001) VOL. 10 WRN. 158
@ 161 znd also the decision of the apex Court in Ojokolobo & Ors vs.
Alanamu & Anor (1987} 7 SCNJ 98, and submitted that the lower
Court Interprets Article 2 of the parties’ Collective Agreement without
putting into consideration the provision of Article 6.2 of the said
instrument thereby creating conflict to the natural relation of the parties.
Counsel argued that the lower court ought to have taken into
consideration the fact that net all the members of the Appellant, who
even consented to the Respondent's proposed waiver, had recaived their
respective chegues, let alane the fact that several other of its membars
declined to consent to the said waiver. Whilst relying on the Supreme
Court's decision in Amaechi vs. INEC & 2 Ors WRN VOL. 10, lzarned
ceunsel submitted that the "Collective Agreement” remaing the cortract
of employment between the members of the Appellant in the
Respondent’s employment. Counsel stated that the lower Court
miscanstrued the said collactive agreement as being merely betwezn

“an emplayer or group of emplovers and one or more trage Lnions or
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warkers organization relating to working conditions and terms of
employment’ which has a limited application time. It was argued that
the wording of the said Agresment in its Artides 2 and 6.2, apart from
its being in compliance with the provision of Section 3 of the Trade
Dispute Act, 2006; is a clear and unambiguous operative word of a
contract, the Collective Agreement, and cught to be given its simple and
ordinary grammatical meaning by the lower Court, citing the decisions in
Race Auto Supply Co. Ltd & Ors vs., Akibu (2006) SC. 1 @ 19:
Daler Nigeria Ltd vs. Cil Mineral Producing Areas Development
Commission (DESOPADEC) (2007) ALL FWLR (Pt 364) 204 @
307; Odutola vs. Papersack (Nig) Ltd (2007) ALL FWLR (Pt 350)
1214; Unilife Development Co. Ltd vs. Adeshigbin. (supra).
Counssl contended that the lower court failed in its duty to read the

mntention of the parties from the wording of the collective agreement
that was binding on them,

The Appellant submitted that its members have suffered 3 miscarriage
of justice arising from the lower court's faillure to consider, amongst
others, Article 6.2 of the parties’ callective agreement before reaching its
decision thereon, which provision is claar, certain and spedific, relying on
samade vs. Okei (1998) 2 NWLR (Pt 538) 455 which was cited
with approval in Savannah Bank of Nig Plc V Central Bank of
Nigeria (2009) NWLR (Pt 939) 958, Agbomeji vs. Bakare (1998)
9 NWLR (Pt. 5641) cited in Altimate Investment Ltd VS Castle
and Cubicles Lid (2008) ALL FWLR (Pt 417) 124 @ 131-132,
Learned counsel for the Appellant, while urging the court to interfere
with the decision of the lower court, cited the decisions of the Supremse
Court In Brown Uzuda & Ors vs, Ebigah & Ors (2009) All FWLR (Pt
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493)1233; A.G. Leventis Nig. Lid vs, Akpu (2007) Pt 388 1028
@ 1033, and argued that the decision of the lower court is liable to be
set it aside by this Court for the miscarriage of justice it occasionad en
Its members.

The Appellant restated manners in which d. confract, of the instant
nature, could be legally or desmed to be validly terminated, citing
provisions of Sections 7 (5) and 9 (7) (2}, (D) & () of the Labour Act,
1971, He expatiated further that employment for a fixed term or period
or for a spedific job terminates at the expiration of the stipulated term er
upon the contractual completion of the Jab unless it is earlier braught to
an end, counsel then reasoned that the Respondent’s admission that
there were ongoing negotiations for a new "collective  bargain
agreement” between the parties indicates that the Appeliant's members’
Empioyments subsist and that no subsequent contract of employment
has varied the initial agreement; drawing the attention of the Court to
paragrapns @ & 10 of the Respondent's Statement of Defence in the
lower Court. Counsel urged the court to zllow the appeal, set aside the
judgment of the lower Court and enter judgment in favour of the
Appellant.

Respondent’s Argument.

In its response to the Appeliant's submissions, the Respondent, in one
leq of the reformulated issue, which borders an the justiciability and
enforceability of the collective agreement execyted by the parties before
the court, averred that the jssue was distilled from the "MNotice to
Affirm"” dated and filed on " February, 2018 in the registry of this
court, therein, counsel contended that the lower court ought not to hold
: e —
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that the collective agreement datad June, 2008 between the parties was
Justiceable and enforceable, The Respondent relied on the provisions of
Section 48, Trade Dispute Act, 2004, section 91, Labour Act,
2004 and the Supreme Court's decision in Osoh & Ors vs. Unity
Bank Plc (2013) 9 NWLR (PL1358) 1, where the apex Court
distinguished between g "Collective Agreement” and a Contract of
Employment. Counssl argued that the Appellant failed to appraciate the
import of the difference between a contract of emptoyment and 3
collective agreement as enunciated by the apex Court in the casa cited,
supra. Learned counszl for the Respondent, however, contended that
the instant case falls ot within the exception of when 3 collective
agreement could be enforceable ac provided for in Section 3(3) of the
Trade Dispute Act, 2004, dting the dedsions in Union Bank of
Nigeria vs. Edet (1993) 4 NWLR (Pt 287) 288; Rector, Kwara
Poly vs. Adefila (2007) 15 NWLR (1056} 42 (CA) in support of the
submission.

It was further argued that mere deposition of the collective agreement
with the Ministry of Labour, as done by the Appellant in this instance,
does not fulfil the requirement in the provision of Section 3{3) of the
Trade Dispute Act, in ght of which it was submitted that the
collective agreement in jesye between the parties nerein, is neither
justiciable nor enforceable by the court,

On whether the collective agreement was still operative, counsgl
contended that it had lapsed as at the time suit was filed in the fower
court which was based on the esid agreement, hence the neediessnecs
of contesting the rightriess of the leveer court's judgment on the jssue.
Learned counsel submitted, vide the decision in Uwah & Anor vs,
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Akpabio & Anor (2014) 2 - 3 8.C. 1, that the parties have expressly
agreed on the duration of the collective adreement, hence the lower
Court was right to hold as it did,

The Respondent submitted that the lower court did carefully consider
the provisions of Article 2 and Article 6.2 of the Collective Agresment,
over which the Appellant had raicad 2 stiff contention, Learned counsel
placad reliance on the provision of section 91 of the Labour Act, 2004, to
restate the difference botween 3 contract of employment and a
collective agreement as in the instance agreeing with the learned trial
Judge that collactive oargaining agreement has z limited expiration tima
while & contract of employment inures till the cessation or determination
of the employment citing the decision In UBN Plc vs. Toyinbo (2008)
LPELR-5056(CA).

Learned counsel slso raliad on the provisions of section 3(3}, Trade
Dispute Act, 2004, section 7(5) OF the Labour Act, 1971 and the
Cecisions in Nneji V Zakhem Con (Nig) Ltd (2006) LPELR-2050
(5C); Teju Investment and Property Co, Ltd vs, Subair (2016)
LPELR-40087(CA): Bemil Nigeria Ltd V. Marcus Emeribe & Ors
(2009) LPELR-8732(CA), to submit that the Appeliant Union cannot
bring &n action to enforce an adreement that is not enforceable, upon
which the Respondent urged the court to dismiss the appeal and affirm
the lower court's declsion,

In the Appellant’s Reply to the Respandents submissiors, learned
counsel for the Appellant contended that the decision in Osoh & Ors
vs, Unity Bank Plc {supra), heavily relied upon by the Respondent,
was inapplicable to the instant appeal. Counsel proceeded to distinguish
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that case and the instant one in order to buttress the assertion, He
submitted also, that the collective agreement In issue remains the
contract of employment in the instant appeal by virtue of Articles 2 and
6.2 of the Agreement, and urged the court to so hald,

It was the Appellants further response that the Appellant and the
Ministry of Labour complied with the provision of section 3 (2) of tha
Trade Dispute Act 2004 in that the Minister of Labour, vide his letter
dated 03/02/2011, directed the Respondents to comply with the terms
of the collective agreement

On whether the collective coreement has lzpsed, counsel submitted that
the said agreament sténds as the contract of employment and remaing
operative betwesn the Appeilant's members and the Respondent
emplover, relying on the strength of the decision in A.G, Fedearation
& Ors vs. Abubakar & Ors (2007) ALL FWLR (Pt.375) 405 @ 430,

RESOLUTION OF THE APPEAL
Before proceeding to resolve the sole issue in this appeal, one way or
the cther, I am of the view that a brief restatement of the background
facts leading to the dispute between tha parties herain, will not be oyt
of place,
As stated earlier in this Judgment, the Appellant, who was the Plaintiff In
the lower court, is a registered Trade Union, as its name easily could
give It away. It initiated the action an behalf of some of its members
who were in the employment of the Respandent, the Defendant in the
lower court and 3 company registered under the Nigerian law. The
Fespondent, ar the material time, wae engaged in an Qutsourcing
contract with Chevron Migeria Limited in some of its locations
e rﬂ-mwizm_xummmt
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nationwide, The concerned members of the Appellant were those
engaged by the Respondent in the said outsourcing contract with
Chevron. They were said o have been duly employed and issued |etters

of employment to that effect. This was the state of affairs batwesn the
Respondents and the members of the Appellant in the Respondent’s
employment; until June 2008, when the “Collectve Agreement” was
jointly executed between the representative of the parties. The grouse
of the Appellant was that the Respondent reportedly refused to
impiement the terms agreed upon by the parties in the said agreement.
To the foregoing contention, the Respondent was vehement in its
argument that the said agreement had lived cut its existence, the line of
argument that the lower court bought into. The learned trial judge
agreed with the Appellant znd held that "By wirtue of constitutional
powers or interpretation and apofication, a collective agresment s
Justiceatile and enforceabie’,

Before dabbling into resolving the dispute surrounding the agrezsment
between the parties in the instant appeal, it is necessary to leok into
what in essence is this collective agreement, Section 48 of the Trade
Dispute Act, 2004 provides that collective agreement is:
"Any agreement in writing for the settlement of the dispute
and relating to terms of employment and physical condition
of work concluded between:
a) An employer, a group of employers or organizations
representing  workers or the duly appointed
representative of any body of workers, on the other hand

and

RN TS A e e T I R P . o 5, T e g g 1 et S |

LoRaa, s £ Tl b

Pasc 18 OF 34

PERTIEIED TRIIE Anny,

i ———_— .

= i e T '—_F—:.-—

i



b} One or more trade unions or organizations representing
workers or the duly appointed representative of any body
of workers, on the other hand.

Under section 91 of the Laboyr Act, 2004, the concept of the collective
agreement is said to be:

An agreement in writing regarding working conditions and

terms of employment concluded between:

a)An organization of workers o an  organization
representing workers (or an association of such
organization) of the one part and;

b)An organization of employers or  organization
representing employers (or an association of such
organization) of the other part.

From the provisions of the relevant statutes quoted abowve, it gives ng
room to entertain any doubt that collective agreement is basically
oetween the employer of labour and the union representing tha workers
and it must be in wirithg for the settiement of the aiepute and relfating o
terms of employment, that is, regarding working conditions and terms of
empioyment conclided betvesn such parties,

I have carefully looked through the 17-page document, copied at pages
14-31 of the Record of Appesl titled "OUTSOURCING SECURITY
SERVICES LIMITED" with =z rider, "STAFF CONDITIONS OF
SERVICE" At its tahle of contents, it has, under “Part A" fitled
"PRINCIPLES, POLICIES AND PROCEDURE", 56 jtems serially referred to
as ARTICLE 1 to ARTICLE S6. It opens with the "“Introduction to
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Freambie” and "Recognitior”, it closes with Article 56, the " Duration and

Renewal’,

There is yet another 2-page decument, copled at pages 32-33 of the

Record, evidencing the agreement made at the Federsl Ministry of

Labour, thuslhy:
AGREEMENT REACHED AT THE END OF THE MEETING HELD BY
THE FEDERAL MINISTRY OF LABOUR WITH THE MANAGEMENT OF
OUTSOURCING SERVICES LIMITED AND NATIONAE v NV OF
HOTELS AND PERSONAL SERVICES WORKERS (NUHPSW) on z0™
OCTOBER, 2008 AT THE CONFERENCE ROOM OF THE
HONOURABLE MINISTER OF LABOUR, FEDERAL SECRETARIAT
COMPLEX, PHASE 1, ABLIA. *
In the said subseguent Acreement, matters ranging  from
nicrement for Nor-Chevron Nigeria Limited (CNL) Stzrr "Leaving
Gratuity " ‘Reagundancy™ “Annual les vy Laave Allowance™
"Retivemerit Beneffts ™ Hours of Wark v "Annuel Increment™ and
"Implementation Date far CML Staff were delibersted with various
evidently concrete decisions arrived  thereon, save for the
implementation date. Ses pages 32-33 of the Record, Severs| other
pieces of documentary evidence wers reproduced in the Record of
Appeal, as tendered in the lowar court, which emanated across tha
divide of both parties in the appeal, It is apparent from the face of
the two agreements that thay were both duly executed by the
parties to this appeal, it was o ad mitted in the lower court,

I aiso note that one other area of concurrence between both parties in
the appeal is the fact that members of the Appellant who were in the
5 “Mmuﬂﬂzm%:
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Respandent’s employment, at the material time, were accordingly issued
with individual letters of contract of employment by the Respondent.
The parties, however, fall apart at the stage of implementation of the
collective agreement. While the Acpellant contended that the contract of
emplayment of its members in the emplayment of the Respondent
remains the collective agreement in dispute, the Respondent insicte that
the collective agreement In dispute, having not been incorporated into
the Appellant's members  contract of employment, becomes
unenforceable and non-justiciable,

The contract of employment, on the other hand, is described in the said
section 51 of the Labour Act, as “any agreement, whether oral or
written, express or implied, whereby one person agrees to
employ another as a worker and that other person agrees to
serve the employer as a worker”. It is no doubt, from the statutory
description of what amount to a collective agreement and & contract of
employment, that the two toncepts differ, though may set out to
achleve the same objective. T am in agreement with the learned wial
Judge that the contract of employment amounts to the legal basis of
engagement between the employes and the employer, and that the
relationship, being contractual, would be subject to some sets of pre-
agreed terms to regulate the relationship.

It is instructive to nate that the contention of the Appellant was that its
Individual member's contract of employment has been replaced by the
callective agreement in the instant case. Having taken consideratle tima
[0 look inte the terms contained in the collective agreement executed by
the parties from the standpaint of the provision of section 254C (1) of
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the Constitition of the Federg| Republic of Migeria, 19599 (85 amendead),
(the 3™ Alteration Act), relied an by the learned tria| Judge, I am of the
"espectful opinion that the collective agreement is both enforceahle as
well a5 justiciable,
I find the said constitutional provision apt and is hereby Daraphrased
hersunder:
The National Indystria) Court shalf have ang exercise
Jurisdiction to the exclusion of any other court in civit
causes and matters relating to the determination of any
question as to the interpretation apd application of
any colfective 3 gareement,
In the ssid provision, the Jurisdictional frontiers of tha IOWer court, the
Natioral Industrial Court of Nigeria, was Expanded to. jater i3, hear
and defermine questions oordering on “Collective Adreement” a< in the
instant case. It js mpertant o nota that this FOWEr granted the [ower
wurt is "o Mhe exdlusion of any other court The learned trial Judge
recognized and took the liberty of it when it neld thus:
The defendant has argued that 3 coflective agreament js
not  justiceable. Section 253c (NP of the 1999
Constitution, as amended. has conferred this cours Wwith
exclusive jurisdiction “relating to the determination of any
question as to the fnterpreram?m’apﬂﬁcaﬁm of any
colfective agregment”, The power of interpretation snd
application of collective agreement approximea tes the
power lo declare as to the nature of rights, brivileges and
obligations exXiEling under the coffective dgreement, By
virtue of Constitutional powers cf interpretation and
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application, a collective agreement is Justiceable and
enforceable,

In the argument canvassed on behalf of the Respondent, in this regard,
counsel must have been oblivious of this sweeping constitutional power
with which the Mational Industrial Court of Nigeria is clothed, to the
exclusion of any other court, to hear and determine the nature of the
instant question. The constitutional dispensation moved the Jurisdiction
of the lower court past the realm &f mere interpretation, to include
enforcement; /& est the determination of the questicn as to the
“interpretation of any collective dgreament’, See section 7 subsaction
(1) (C)(i) of the National Industrial Court Act, 2006.

It needs to be urequivocally stated that the above statutory provision
and the majority of the dedsions, on which the Respondent placed its
rellance, were pre-alteration positions of the law, when the orovision of
section 7 of the NICN Act, 2006 held sway. The advent of the Alteration
ACE, of the 1999 Constitution, could be validly likened to a game changer
when the hitherto unenforceable agresment becomes justiciable, But
prior to the Alteration Act, the doctrine of privity robbed collective
agreement of its enforceability, except and until such time whan the
werms of Lhe sgreement are incorporated into individual mernbars’
contract of employment. See: Osoh & Ors V Unity Bank Plc (supra),
also reported as (2013) LPELR-19963 (SC).

This power of the lower court to interpret and Epply terms in a callective
agreement, is further reinforced in saction 254C{1Yb) of the Third
Alteration Act, of the 1999 Constitution, as amended; over civil matters
or causes which refate to or in connection with, or arising from Factories
Act, Trade Disputes Act, Trade Unions Act Labour Act, Employees'
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Compensation Act or any other Act or Law relating to labour,
employment, industrial relations, workplace or any other enactment
replacing the Acts or Laws. See Osoh & Ors ws. Unity Bank Plc, and
Rector, Kwara Poly vs. Adefila (supra).
The provision of Section 2 (3) of the Trade Dispute ACL, in my apinian, is
an administrative approach set in place to compel adherence to terms of
an agreement freely entered into by parties, espedially in the pre-Third
Alteratlon Act era, as it relates to labour matters. The Court takes
judidlal notice of countiess labour-related animosities which may hamper
industriat refations if (eft @ fester, hance the enactment,
Let me say at this juncture that part of the novel idea Introduced in the
third alteration is in the ares of international best practices, which
section 224 (1) (f) of the Third Alteration Act makes provision for, The
section provides:
(£} relaling to or convectsd With upfair jshoyr gractices or
ntemational fest draciices i labour, employment and ngustrial
relation matters;

(h) relating to, connected with or pertaining to the gpplication or

inferprefation of international {3bour standaids,

It becomes imperative o state the foregoing as the fontemplation of the

draiters appears mare in thair preference for the lower Court; the
Mational Industrial Court of Nigeria, to take a proactive stance in
ensuring that the nation will not be left oyt in the reckoning of the
comity of natiens in the area of robustly flourishing labour prachices and
industrizal relations, This court, while expatiating the faw in this regard in
the case of Sahara Energy Resources Ltd s, Olawunmi
Oyebola (2020) LPELR-51806(CA), per Dgakwu, JCA.. held that
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The above provisions enjoin the National Industriisl Court in the

exerclse of its jurisdiction, to “have due regard fo good or
iternalional best praclices in fabour or lndustrial relations”. The
importance of this novel provisian, in my deferential view, Is that the

National Industrial Court in considering the measure or guanfum of
damages is to do so in accordance with “good or infernational best
practices in labour or incustrial relations”, wiich shall be a guestion of
fact. It will be stabing the obvious to say that prior to the Third

Alterstion, when employment and labovur matters were hangdled by the

High Courts, thers was no obiigation fo goply and follow good or

interngtignal best practices. It is gh innovative provision which ssems
fo be directad at enthroning an endirely new gmployment and fabour
Jurisdiclon. ....... "

The court, in the cited case, was determining a differant head of legal

question, the measure of damages awardable in the event of a breach.
The court hereby reiterates that the clarion call is to the stakeholders in
latour and industrial relations, to strive in order to conform with the

international best practices as obtainable in the fizld.

My Lerds, in the course of preparing the instant judgment, I came
across and digested, albeit, with a persuasive mindsel, the judgment of
Gji, J., of the Lagos Division of the lower court which bore some similar
guestion of law, [ find it relevant and am inciined to curl out some
portion of the said judgment hersin, In that case, the learned Judge was
determining the legal question of enforceability and justiciability of a
collective agreement hawving regard for international best practices,
where he stated that:
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"Once a valid collective agreement is shown to have been
entered into between legal parties; that agreement
becomes applicable, in favour of those expressed to be
covered by the said instrument. In the interpretation and
application of collective agreements, this Court is enjoined
to go beyond itself, and apply international law and
practices. The power, having been granted prior to section
254C(1)(f) by section 254(1) (f & h). The two sub-
paragraphs provide as follows:
(f) relating to or connected with unfair labour practices
or international best practices fn labour, employment and
fndustriaf relation matters;
(f) relating to, connected with or pertaining to the
application aor interpretation of international fabour
standards,
29, Without finding the need to consider the implications
on ‘unfair labour practice;, as this was not addressed by
parties; what then is the international best practices and
the international labour standards, in the application of
collective agreemenis? Nigeria has entered into several
international commitments which pre-determine for her.
the way collective agreements are to be regarded. For
instance, the Convention on the Freedom of Association
and Protection of the Right to Organise Convention No 87
of 1948, ratified by WNigeria in October 17, 1960,
Collective Agreements Recommendation No. 91 of 1951,
Collective Bargaining Convention No. 154 of 1981, Right
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te Organise and Collective Bargaining Cenvention No. 98
of 1949 ratified by Nigeria on 17" October 1960. The
Collective Agreements Recommendation provides that
collective agreements should bind the signatories
thereto, and those on whose behalf the agreement is
concluded, This Recommendation, though not a
Convention s evidence of international Dest
practice. This Court is able to apply international
conventions and treaties, even where not nationalized by
virtue of section 254C (2) which provides that:
Notwithstanding anything to the contrary in this
Constitution, the National Industrial Court shall have the
Jurisdiction and power to dealf with any matter connected
with or pertaining to the application of any international
convention, treaty or protocol of which Nigeria has
ratified relating to labour, employment, workplace,
industrial relations or matters connected therewith.”

The learned judoe, cited and quoted extensively the decision of this

court in Sahara Energy Resources Ltd vs. Oyebola (supra).

As stated earlier T am sufficiently persuaded by the argument canvassed
in favour of the applicability of the Collective Agreement dated June
2008, and duly executed by the parties in the appeal, T find the
argument of the Respondent weak and wunsustainable, 1 hereby
discountenance it. I resclve the first leg of the reformulated issue in this
appeal in favour of the Appellant and [ find that the collective

agreement of the parties is enforceable and justiciable as well, 1 so hold.
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The second leg of the issue borders on whether the collective
agreement has become Inoperative, The Appellant asserted that the
Collective Agreement is the contract of employment of its members in
the Respondent’s employment and that it remains operative as long as
the members of the Appeliant are still in the Respondent’s amployment
and in the absence of any other agreement to the contrary. The
Respondent, however, contended that the agreement had lapsed and as
such the Appellant need not contest its validity. In his considered
Judgment, the learned trial Judge held thus:
'The defendant has argued that the collective agreement
has fapsed and that the fu.... agreement does not stand on
its own but wholly rests on the expired collective
agreement which is not in existence. Article 56 of the
colfective agreement which deals with duration and
renewal provides as follows:
CNL Staff: Duration takes effect from June 2008 to the end
of June 2009. NON-CNL Staff: August 2008 to July 2010.
The claimant’s members in this action are CNL staff. The
commencement date of the collective agreement is Jjune
2008 and the terminal date is June 2009. There is no saving
clause in this collective agreement to keep it alive until
such a time a new one is drawn up by the parties, In other
words, the collective agreement came into operation on
June 1, 2008 and ended on June 30, 2009.
The learned trizl Judge thereafter proceeded to hold that the collective
agreement is extinguished, See page 2582 of the Recard.
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With due respect to the learned trial Judge, the line of reasoning towed
together with the decision arrived at by His Lordship, was not borne out
of sound principle of law, I maintain this line of opinion based on the
verdict of the court that the Collective Agreement is wvalld and
enforceable, Whereas, the line of difference drawn by the trlal Judge,
was merely vide the interpretation section of the Labour Act, section 91,
The difference in the definition between the two: the contract of
emplayment and the collective agreement, In my opinian, is not ¢ast in
iron. It is not in doubt that the learned Judge agreed that the collective
ggreement, as it were, |s in relation to © working conditions and terms of
employment” of the members of the Appellant, which has just been held
to be enforceable and applicable to the Appellant’s members
employment in the Respondent’s company. It could then be safely
inferred and in agreement with learned counsel for the Appellant, that
the collective agreement, validly and freely executed by the Respondent
and the Appellant herein, is the subsisting contract of employment of
the Appellant’s members in the Respondent's employment. T so hald.,

In the absence of any allegation of fraud, misrepresentation, mistake
and/or other vitiating factors, the contract; which was freely signed by
the party, binds the respective parties and same inures and spans with
the parties’ contractual relationship, It is a settled law that parties are
bound to honour, with the performance, the terms of the contract thiey
freely entered into, this is aptly captured in the Latin maxim, Facta Sunt
Servanda, See: ALG. Rivers State vs, A.G Akwa Ibom State & AnOr
(2011) LPELR-633 (SC); A.G. Nasarawa State vs. A>G Plateau

State (2012) LPELR-9730 (SC),
i LS S B S e e i

BT SERAND, oA CASLIEEE 3013 PAGETE RS0

;o T
o g

il ;.-._-a-.nl-__i__a._...ij"'l'



I have taken another look at the Collective agreement, it 1S my apinian
that had it been that the learned trial Judge interpreted the whole 56
Articles as a whole, rather than at a convenient instalment as he has
done, he would have arrived at a different verdict altogether. Courts are
enjoined to interpret the contractual agreement submitted for T to
determine and as mads by the parties, and not to supplant its term in
replacemment for partias’ intentions. See Standard Nig. Engr Co. vs.
Nigerian Bank for Commerce and Industry {2006) 25 NSCQR
654,
[ tock wyet another cursory look at Article 2 and Article 6.2 of the
Callective Agreement, which provide respectively thus:
Arificie 2!
This condition of service shall apply to all existing regular
empioyees of the Company and shall supersede any ofher
persons! confract of agreement before, lrrespective of the
Company's lecation or client’s site and whe are) service at the
date hereof and those that will join the company hereafter,
whom copies of these present condition of service/agreement
shail be given.
Article 6.2.
Upon completion of the employment process, any employment
letter shall be signed and fssued by Ihe Hurman Resources
Manager of the company or his/her sgent. The employment
letter together with THE CONDITION OF SERVICE as STATED IV
THIS AGREEMENT WILL FORM INDIVIDUAL EMFPLOYEES !
CONTRACT OF EMPLOYMENT.




‘—_ﬂ__—

I am unable to see the basis for the categorization, done by the trial
Judge, of the provision of the Article 2 above, especially the phrase,
"anv other personal contract of agreement’, used in the provisian,
as being not spedific, vague, uncertain and unclear, 1t is clear to me that

the terms are expressly stated and freely executed by parties. 1 am Clear
in my view and also align with the Appellant's submission that neitner
parties nor Court can validly read extraneous matters not agreed on DYy
the partizs into the terms of an agreement to which they are bound,
See: Race Auto Supply Co, Ltd & Ors V Akibu (supra); BFI Group
Corporation vs. Bureau of Public Enterprises (2012) LPELR-
9339 (SC); Oforishe vs. Nigerian Gas Company Ltd (2017)
LPELR-42766 (SC); Fidelity Bank Plc vs. Marcity Chemical
industries Ltd & Ors (2022) LPELR-56866 (SC); NMPC vs Fung
Tai Engineering Co. Ltd (2023) LPELR-59745 (SC).

It jc noted that the Collective Agreement in Artide 2, provides that “this
condidon of service shall apply to all existing reqular employees

of the Compan d shall supersede any other personal
contract of agreement...”and both parties freely agreed and executad
the agreement, but the learned trial Judge, in a very unsuitable manner,
dezcended and neld thus!
“in my cpinion, such a provision does not supersede the
Claimant's members’ individual contracts of employment
with the defendart ... See section 12(4) of Trade Unions Act
CAP T14 LAV 20097

By way of reiteration, the trial Judge was in error in his foregoing

finding, it is seftled law that Court is precluded from reconstructing the

contract which was freely entered into by the parties in order to import

——
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into it terms not intended by the parties. The authorities cted above are
an point,

[ am inclined to discountenance the Respondents contention that the
Collective Agreement had lapsed. By virtue of the provision of saction
254C of the Third Alteration Act, supra, upon which it was found to be
enforceable and applicable earfier in this judgment, the Collective
Agreement, for every intent and purpase, remains subsisting as the
contract of employment of the Appellant’s members, to whom it relates.
This flows from the established fact that the said Collective Agreement
has not besn mutually replaced yet, not even by the executory
agreement signed on 30" October, 2008. In the light of this, It is my
finding that the lower Court erred to have held that the agreement had
lapsed, 1 am of the opinion that the Agreement remains operative and
applicable to the Appellant, notwithstanding the unilateral waiver which
was at the instance of the Respondent. This Court views the jssue of the
£aid waiver as being jaundiced; it Is inimical and antithetical to the lofty
ideal of the international best practices to which the country subscribes,
and to which the Court owes a duty to ensure. [ refrain from 53ying
maore on the issue of waiver.

The Appellant has contended that its members have suffered a
miscarriage of justice occasioned on them both by the lower Court’s
decision said to be perverse by not considering total evidenca placad
before it at trial, and also, by the Respondent, wha is said to be forcing
the bitter pill of waiver down their throat, with the sole aim of
shortchanging its members,

FPEDTIFIEA -




Mow, it is settled law that a decision may be pervarse where the trial
Judge took into account matters that he ought not to have taken into
account: or where the Judge shuts his eyes to the obvious; or where
legal principles are wrengly applied to correctly ascertained facts. In aty
of sueh situations, the judgment from such proceedings Is liable to be
set aside on appeal in order to avoid & miscarriage of justice. See: Aliyu
vs., Namadi & Ors (2023) LPELR-59742 (SC); Abegunde vs.
Ondo State House of Assembly & Ors (2015) LPELR-24588 (SC);
Kelly vs. The State (2022) LPELR-57325 (SC); Okonkwo vs. FRN
& Anor (2021) LPELR-58384 (SC). I am persuaded by the
Appellant’s submission on this point and also find as apt the judicial
authorities cited to buttress the submission,

The Jawer court was wrong in falling to consider the provisions of the
Collective Agreemient as @ whole, which renders its judgment perverse
=nd liable to be sat aside. Consequently, the second leg of the issue for
determination is equally resolved in favour of the Appellant.

In sum, flowing from the foregoing reasons, 1 find that the appeal is
meritorious and I hersby allow it, The judgment of the National
Industrial Court delivered on 18/01/2013 by Hon. Justice O.A, Obaseki-
Osaghae, which held that the Collective Agreement between the parties
has lapsed and is net in operation, 1s harehy set aside. In its place;
judgment is entered in terms of the Appellant’s Amended General Form
of Complaint and the Statement of Facts thereto filed before the lower
Court, That is to say, members of the Appellant, on whose behalf the
setion was filed, are entitled to the leaving gratuity as contained in the
Collective Acreement; annual increment of 7.5 % basic salary for the

vear 2011; and overtime payment of N264.00 per hour for four hours
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per day from 01/11/2002 till the date of filing the suit on 22/12/2011.
The Respondent Is accordingly mandated to pay the leaving gratuity,
annual increment and hourly overtime aforesaid into the Appellant's
Solicitors” Account Mo. 0026428076 domiciled with Diamond (Access)
Bank, with Account name: Francis O, Yekovie & Co.

costs is hereby assessed In the sum of N200,000.00 (Two Hundred
Thausand Naira) in favour of the Appellant.

o,

Y/
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JUSTICE, COURT OF APPEAL

APPEARANCES:

Muhammed Jimah for the Appellant.

T2

Taiwo Owoeye for the Respondent,
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APPEAL NO: CA/L/565/2013

OBANDE FESTUS OGBUINYA, JCA.

| had a preview of the elegant leading judgment delivered by
my learned brother: Muhammad Ibrahim Sirajo, JCA. | endorse
in toto the judicial reasoning and conclusion in it. |, toa, allow the
appeal in the manner ordained by the leading judgment. | abide

by the consequential o e:IErfsjzreeaitherem
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FREDERICK 0. OHO —JCA
(APPEAL NO.: CA/L/565/2013)
1 had the opportunity of reading the draft of the Judgment just

delivered by my learned Brother, MUHAMMED IBRAHIM
SIRAJO-JCA and I am in agreement with his reasoning and

conclusions in allewing this Appeal as meritorious. I have nothing
else to add to a well written judgment. 1 subscribe to the

conseguential orders made thereto.

Dr, Frederick 0. Oho,
Justice, Court of Appeal.




